
FEDERAL ELECTION COMMISSION 
WASHINGTON. D.C. 20463 

SEP - 7 2011 
Jan Witold Baran, Esq. 
Cdeb P. Bums, Esq. 
Wiley Rein LLP 
1776 K Street, N.W. 
Washington, D.C 20006 

RE: MUR 6366 
U.S. Chamber of Commerce 
BiU Miller 

Dear Messra. Baran and Bums: 

On September 8,2010, foe Federd Election Commisdon notified your clients, foe 
U.S. Chamber of Ckimmerce and BiU Miller, of a complaint dlegmg violations of ceitain 
sections of foe Federd Election Campdgn Act of 1971, as amended. On August 30,2011, foe 
Commission found, on foe basis of ffae infimnation in foe compldnt, and infimnation provided' 
by your cUents, tfaat foere is no reason to beUeve foe U.S. Chamber of Commerce and BiU Miller 
violated 2 U.S.C. § 441b. Accordingly, foe Commission closed its file in tfais matter. 

Documents related to the ease wiU be placed on tfae public record witfam 30 days. See 
Statement of PoUcy Regarding Disclosure of Closed Enforoement and Related Files, 
68 Fed. Reg. 70,426 (Dec. 18,2003) and Statement of PoUcy Regarding Placing Firat Cjenerd 
Ckiunsd's Reports on foe Public Record, 74 Fed. Reg. 66,132 (Dec. 14,2009). Tfae Factud and 
Legal Andysis, wfaicfa explains foe Commission's finding, is enclosed for your information. 

If you faave any questions, please contact Kasey Morgenheim, foe attomey asdgned to 
tfiis matter at (202) 694-1650. 

Suicerely, y 

Mark Shonkwiler 
Assistant Generd Counsel 

Enclosure 
Factud and Legd Andysis 
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8 
9 L GENERATION OF MATTER 

10 
11 This matter was generated by a compldnt filed wifo foe Federal Election CConunission by 

12 Ryan MidceU. See 2 US.C § 437g(aXl). 

13 IL FACTUAL SUMMARY 

14 Tfais matter concems aUegations tfaat foe U.S. Chamber of Conunerce f'foe Chambei") 

15 made a prohfoited corporate in-kind contribution to Jane Norton for Colorado Inc. C'Norton 

16 Committee" or "Comniittee"), Jane Norton's principal campdgn committee for U.S. Senate in 

17 Colorado in 2010. Complainant dleges that foe Chamber coordinated its expenditures for a 

18 television advertisement supporting Jane Noiton wifo foe Noiton Cimmittee via communications 

19 between foe Chamber's Vice President, BiU Miller, and various Norton Committee 

20 representatives. Complainant also dleges foat foe Chamber coordinated fimdrdsing for foe 

21 electioneering communication througih C!harles and Judy Black. 

22 A. Background 

23 The Chamber is an unincoiporated trade association tfaat represents foe interests of over 

24 tfaree million businesses and business associations. Cfaamber Response at 1. It is organized 

25 under section 501(c)(6) offoe Intemd Revenue Code, êe www.uscfaamber.com/about. BiU 

26 MiUer is foe C3mmber's Senior Vice President for PoUticd Affdra and Federation Relations. 

27 Miller Affidavit at 11. 
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1 On August 2,2010, foe Chamber sponsored a television advertisement entitled "Stand up 

2 to Washington," whicfa supported Jane Norton's candidacy in foe Colorado Republican Senate 

3 primary election.* Chamber Response at 2. Avdlable at 

4 fattp://www.politico.com/blogs/bensmitfa/0810/Chamber_up_backing^Norton_in_CO.htmL On 

5 July 29,2010, foe Chamber filed a Form 9 (24-Hour Notice of Disburaements/Obligations for 

6 Electioneering Communications) wifo foe Commission, which disclosed tfaat foe Cfaamber spent 

7 $250,000 on foe advertisement and Usted BiU Miller as a person "sharin̂ exercising conOxil" 

8 over foe electioneering commimication. 

9 B. AUeged Coordination 

10 1. Complaint 

11 The complaint dleges foat tihe Clhamber coordinated foe "Stand up to Wasfaington" 

12 advertisement wifo foe Norton Committee, resulting in foe CCfaamber making a profaibited 

13 corporate contribution. Cimplaintat 1. The compldnt contends that foe Cfaamber endoreed Ms. 

14 Norton on June 28,2010 and tihat BiU Miller made foe endoraement. On fhat same date, BiU 

15 MiUer, Jane Norton, and Norton Committee campdgn manager, Jodi Pemy, participated in a 

16 conference cdl to announce foe endoraement. Id. The complaint dleges fhat foe Chamber 

17 launched foe "Stand up to Wadiington" advertisement afier meeting wifo Ms. Noiton and her 

18 staff and after fiinndly endoramg her, resolting m per se coordination. Id. at 2. The compldnt 

19 attadies severd articles about foe Chamber's endoraement of Jane Norton to support fhis 

20 assertion. 

21 The complaint also contends tihat Bill Miller, wfao was listed as a person exercising 

22 control over foe adveitisement on foe Form 9, communicated his support and endorsement of 

' The Gonqilaint indentifies die name oftiie advertisement as "Rock Ribbed Conservative," however die Chaniber's 
response eiqilains dut the titie was chaqgedto "Stand up to WashiQgton." CHianber Response at 2. 
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1 Jane Noiton through Twitter and in peraon and had met wifo Ms. Norton and Committee 

2 representatives to discuss foeir campdgn strategy for use in foe Chamber's issue advocacy 

3 campdgn. Id. at 2-3. Findly, foe complaint asserts fhat "public information and knowledgeable 

4 sources" indicate that Josh Pemy and Bill Miller coordinated wifo Charles and Judy Black to 

5 rdse money for foe advertisement, and tfaat Judy Black is a representative of foe Norton 

6 . Committee wfao is employed by a lobbying firm ffaat works for foe Cfaamber. Id. at 2. 

7 2. Chamber Response 

8 Tfae Chamber and BiU Miller deny coordinating foe advertisement wifo foe Norton 

9 Committee. Chamber Response ol 1. The attached affidavit of BiU Miller states tfaat fae is aware 

10 of foe requirements pf foe coordination regulations and fhat he complied wifo foe Chamber's 

11 coordination poUcy, whicfa estabUsfaes a firewdl that prohibits Chamber persoimel involved in 

12 foe creation of independent expenditures and electioneering communications fixim discussing 

13 infonnation about a campdgn fhat may be materid to foe creation, production, or dissemination 

14 of such communications wifo candidates and fodr representatives. See Exhibit A and Miller 

15 Affidavit at ̂  3. Mr. Miller states foat as part offoe Chamber's endoraement decision-nuddng 

16 process, he partidpated in a telephone cdl wifo Norton campdgn manager Josh Pemy and a 

17 meeting wifo Jane Norton and Judy Black, Ms. Norton's dster, and her husband Charles Black, a 

18 RepubUcan politicd consultant, but tfaat fae only recdls speaking about tfae Cfaamber's potentid 

19 endoraement and not any information about foe Committee's plans, projects, or needs tfaat would 

20 have been materid to foe creation, production, or dissemination of any Chamber electioneering 

21 communication. Miller Affidavit at ̂  5. Mr. MUler avera that he did not participate in foe June 

22 28,2010 conference cdl to announce the Ĉ iamber's endorsement and foat at no time before, 

23 during, or afier the cdl did he discuss wifo Ms. Norton or foe Norton Conimittee foe Chamber's 



MUR 6366 (U.S. CSiamber of Oimmerce) 
Factual and Legd Analysis 
Page 4 of9 

1 advertisuig or foe Committee's non-public plans, projects, activities, or needs materid to any 

2 foture electioneering communication by the Chamber. Furfoer, Mr. Miller is not aware of any 

3 ofoer Chamber representative who faad sucfa a discussion. A/, at ̂  6-7. 

4 The Cfaamber's response contends tfaat foe conduct prong of tfae coordinated 

5 communications andysis is not satisfied by foe fiuits dleged in foe compldnt. Chamber 

6 Response at 6. See 11 CF.R. § 109.21(d). Mr. Miller's affidavit states he participated in foe 

7 creation and distribution offoe advertisement at issue, but did so without any knowletilge of foe 

8 Norton C!ommittee's non-public plans, projects, activities, or needs material to any foture 

9 electioneering communication. Miller Affidavit at ̂ 8. Miller explains that wfaile a separately 

10 mcoiporated affiUate offoe Cfaamber, foe Instimte fiir Legd Reform C'lLR"), faas retained Judy 

11 Black's employer, Brownstein Hyatt Faiber Schreck, LLP ("Brownstein"), to lobby on its behdf, 

12 Mr. Miller has not worked wifo foe ILR, Ms. Black, or Brownstein, and is not aware of any 

13 involvement by Ms. Black or Brownstdn in foe CChamber's "Stand up to Wasfaington" 

14 advertisement./</. at ̂ 9. 

15 Tfae response asserts tfaat foe Cfaamber faad an establisfaed firewdl to prevent its peraonnel 

16 fixim obtaining information about Ms. Norton's campdgn plans, projects, activities, or needs 

17 materid to foe creation, production, or distribution of foe conuuimieation. Because Mr. Miller 

18 danns to faave adfaered to tfae firewaU, tfae condud standards are not satisfied unless foere is 

19 specific infonnation foat despite foe fiiewdl, such information was used or conveyed to foe 

20 Qiamber. Tfae Cfaamber niaintains tfaat no sucfa infimnation exists. Cfaamber Response at 8. See 

21 11 C.F.R.§ 109.21(h). 

22 The Chamber contends fhat foe two facts dleged m tfae complaint - that Mr. Miller and 

23 foe C3iamber leamed of fhe Norton Committee's campdgn plans tfarougifa foe endoreement 
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1 conference cdl and that foe ILR retdned Brownstdn for lobbying services - do not support foe 

2 claim tfaat foe "Stand up to Wasfaington" advertisement was coordinated and are speculative. 

3 Chamber Response at 6-7. The response asserts tfaat foe adveitisement was prepared and 

4 dissemmated mdependently of foe Norton Committee and does not satisfy foe "request or 

5 suggestion," "material involvement," or "substantid discusdon" conduct prongs of foe 

6 coordinated communications andysis. Id at 7. See 11 CF.R. § 109.21(dXl)-(3). The "common 

7 vendor" prong is also not satisfied because foere is no dlegation tfaat Brownstein was retdned as 

8 a vendor to foo Noiton Coromittec and neifoer Brownstdn nor Judy Black participated in foe 

9 production OF dissemination offoe Chamber's advertisement. Chamber Response at 7. See 

10 11 CF.R.§ 109.21(d)(4). 

11 in. ANALYSIS 

12 The Commission finds no reason to beUeve that foe Chamber of Commerce and BiU 

13 Miller violated 2 U.S.C. § 441b by making a prohfoited m-kind contribution in foe form of a 

14 coordinated commumcation. 

15 Under foe Federd Biection Campdgn Act of 1971, as amended C'foo Acf), a coiporation 

16 is prohibited fixim mddng any contribution in connection wifo a Federd election, and candidates 

17 and politicd committees are prohibited fixim knowingly accepting corporate eontributions. 

18 2 U.S.C. § 441b. An expenditure made by any poraon "in cooperation, oonsultation, or concert, 

19 wifo, or at foe request or suggestion of, a candidate, his aufoorized poUticd committees or their 

20 agents" constitutes an m-kind conbibution. 2 U.S.C § 441a(a)(7)(BXi). 

21 A communication is coordinated wifo a candidate, a candidate's aufoorized committee, or 

22 agent of foe candidate or committee when foe communication satisfies foe tfaree-pronged test set 

23 fiirfo in 11 C.F.R. § 109.21(a): (1) foe communication is pdd for by a person ofoer tfian tfaat 
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1 candidate or aufoorized committee; (2) foe communication satisfies at least one of foe content 

2 standards set fortfa in 11 CF.R. § 109.21(c); and (3) foe communication satisfies at least one of 

3 foe conduct standards set fortfa in 11 CF.R. § 109.21(d). The Commission's regulations at 

4 11 C.F.R. § 109.21 provide tihat coordinated communications constitute in-kind contributions 

5 fixim foe party paying for such communications to foe candidate, foe candidate's aufoorized 

6 committee, or foe politicd party committee wfaicfa coordinates foe commimication. 

7 Wfaile it appeara tfaat foe Cfaamber's "Stand up to Wadiington" advertisement satisfies foe 

8 payment and content prongs of foe coordinated communications andysis, foere is iso avdlable 

9 information indicating that foe conduct prong is satisfied. 

10 A. Payment 

11 The payment prong of foe coordmation regulation, 11 CF.R. § 109.21(a)(1), is satisfied. 

12 The Cfaamber's response acknowledges fhat it was responsible for foe advertisement at issue in 

13 foe complaint. Chamber Response at 2. Tfae Cfaamber filed a Foim 9 wifo foe Ckimmission on 

14 July 29,2010, disclodng ffaat it spent $250,000 on foe "Stand up to Wasfaington" advertisement. 

15 B. Content 

16 The content prong of foe coordination regulation is also satisfied. The content prong is 

17 satisfied if foe communication at issue meets at least one of foe followmg content standards: 

18 (1) a communicatiDn tfaat is an dectioneering commimication under 11 CF.R. § 100.29; (2) a 

19 pubUc communication tfaat disseminates, distributes, or republishes, m whole or in part, 

20 campdgn materials prepared by a candidate or foe candidate's aufoorized committee; (3) a 

21 public communication foat expressly advocates foe election or defeat of a clearly identified 

22 candidate for Federd office; or (4) a pubUc communication, in relevant part, tfaat refera to a 

23 clearly identified House or Senate candidate, and is publicly distributed or disseminated m foe 
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1 clearly identified candidate's jurisdiction 90 days or fewer before foe candidate's primary 

2 election.' See 11 C.F.R. § 109.21(c). 

3 Tfae Chamber's advertisement identified Senate candidate Jane Norton and was broadcast 

4 . on televidon on August 2,2010, dgifat days before foe August 10,2010 Republican primaiy 

5 dection in Colorado. Thus, foe communication at issue in foe compldnt satisfies foe content 

6 prong by constituting a public conununication referring to a clearly identified candidate 

7 distributed within 90 days of an election: 

8 C. Conduct 

9 The Commission's regulations set forth foe following six types of conduct between foe 

10 payor and foe committee, wfaefoer or not foere is agreement or formd collaboration, ffaat satisfy 

11 foe conduct prong of foe coordination standard: (1) foe conummication "is created, produced, or 

12 distributed at ffae request or suggestion ofa candidate or an autfaorized committee," or if tihe 

13 communication is created, produced, or distributed at foe suggestion of foe payor and foe 

14 candidate or aufoorized committee assents to foe suggestion; (2) foe candidate, fais or faer 

15 committee, or foeir agent is materidly involved in foe content, mtended audience, means or 

16 mode of commimication, foe specific media outiet used, or foe tinting or fiequency of foe 

17 communication; (3) foe communication is created, produced, or distributed after at least one 

18 substantid discusdon ahout foe communicatian between foe person paying for foe 

19 communication, or foat person's employees or agents, and foe candidate or fais or faer autfaorized 

20 conimittee, fais or faer opponent or opponent's autfaorized committee, a politicd party committee. 

' A "public communication" is defined as a commudcation by means of any broadcast, cable or satellite 
commudcation, newspaper, magazme, outdoor adveitising fadlity, mass mdling or telephone bade, or any other 
fonn of general publte politicd advertising. 11 C.F.R. § 100.26. 
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1 or any of foeir agents;̂  (4) a conunon vendor uses or conveys information materid to foe 

2 creation, production, or distribution offoe commimication; (5) a former employee or independent 

3 contractor uses or conveys information materid to foe creation, production, or distribution of foe 

4 commimication; and (6) foe dissemination, distribution, or repubUcation of campdgn materids. 

5 11 CF.R. § l09.21(dXl)-(6). 

6 The complaint dleges that foe Cfaamber aired foe "Stand up to Wasfaington" 

7 advertisement after endoramg Jane Noiton and after representatives of foe Chamber, includmg 

8 BiU MiUer, met wifo. representatives of the Norton Committeê  including Jane Norton, Judy 

9 Black, and Josfa Pemy. The complaint dso suggests that foe C3iamber and foe Norton 

10 Committee communicated about foe Ĉ ommittee's campdgn stoategy. Compldnt at 2-3. 

11 The Chamber and Bill MUler have specificdly denied fiurts that would give rise to a 

12 conclusion that foe conduct prong is satisfied pursuant toll CF.R. § 109.21(d), and Mr. Miller . 

13 has provided a swom affidavit supporting foe denid. 5!?̂  Miller Affidavit. Namely, foe 

14 respondents have specificdly rebutted any implication fhat foe advertisement was created at the 

15 request or suggestion ô  wifo foe materid involvement of, or after substantid discussions wiffa, 

16 foe candidate or faer agents, foereby negating foe existence of conduct at 11 C.F.R. 

17 § l09.2l(dXl)-(3)* See Chamber Response at 7. In addition, foe Chamber has providied 

18 documentation ofa firewdl policy tfaat existed at foe tunc offoe communication and eppeais to 

19 satisfy foe safe haibor criteria at 11 C.F.R. § 109.21(h); Le., foe poUcy î eara to faave been 

20 dedgned to prohibit foe flow of infiirmation between its ̂ ployees and consultants and foose of 

' A "substantid discussion" includes informing die payor about die canqwign's plans, projects, activities, or needs, 
or providing the payor with information material to the commudcatten. See 11 CF.R. § 109.21(dX3). 
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1 federd candidates, and it was distributed to relevant employees and consultants. See MiUer 

2 Affidavit Exhibit A. 

3 The avdlable infonnation dso indicates that foe Chamber and foe Norton Committee did 

4 not share a common vendor and tfiat no former Norton Conunittee employee worked wifo foe 

5 Chamber on its advertisement. See 11 C.F.R. § 109.21(dX4)-(5). Wfaile foe complaint dleges 

6 fhat Judy Black, a representative of the Noiton campdgn, was employed by a lobbying firm fhat 

rM 7 worked for foe Clhamber, foe Cfaamber's response clarifies tfaat Brownstdn was retained by foe 
tfl 

^ 8 ILR, a separate entity, and fous not a vendor to foe Chamber. The response dso asserts tfaat 

XJ 9 Brownstein had no involvement wifo foe "Stand up to Washington" adveitisement. 
O 

tH 10 Cjiven foe speculative nature of tfae compldnt, tfae respondents' specific demals, and foe 

11 absence of any other infonnation suggesting coordination, it appeara tfaAt foe conduct prong of 

12 foe coordinated communications regulations has not been met Aceoidingly, foe Conimission 

13 finds no reason to beUeve fhat foe U.S. Chamber of Commerce and BiU MiUer violated 2 U.S.C. 

14 § 441b by making a profaibited in-kind contribution in foe form of a coordinated communication. 


